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REMARKS 

Without acquiescing to the propriety of the rejections in Ihe Ol'llce Action dated December 31 , 
2003, claims 1, 24, 28, 31, 34 and -10 have heen amended. Entry of these amendments, reconsideration of 
ihe application, and allowance ofull clnims ponding herein is respectfully requeued in view of the remarks 
below, and ihe accompanying Request ibr Continued Examination. Claims 1-1 8, 21, 23-32, 34-36 and -10- 
41 are pending and under consideration. 

Election of Invention: 

Applicant hereby a ffirms the election of Species 1, claims 1-1 S, 21, 23-32, 34-36,40 and -11, 
which was made in a lelephone conversation wiih ihe b'xaminer on March 29, 2004. 

Drawing Objodion: 

The drawings stand objected lo under 37 C.K.R. § 1.83(a) as failing 10 show every feature oflhe 
invention specified in the claims. Specifically, the "water source" and "air .source" recited in claim 24 are 
alloyed not to be shown in Hie drawings. FTG. 1 of the present application depicts a body mounted to a 
hydrotherapy tub having a water conduit 85 connected lo a valve for distributing water and an air 
conduit 95 having an end which opens into an interior portion of a spa as described on page 5 ofilic 
present application. Thus, fluid 1low sysiem 1 0 is in fluid communication wilh a water source, e.^., water 
conduil connected to the valve and such system is also in fluid communication with an air source, e.g., uir 
conduit 95 opening into an interior portion of a spa lor receiving ambient air therefrom, Accordingly, it is 
respectfully submitted that all xhc features recited in this claim arc depicted in the figures and this objection 
is believed to he overcome. 

Also, paragraph |0026| of the specification is objected to since the reference numerals do not agree 
with ihe figures. Specifically, numerals "205" and "200" are alleged to designare the same clement. As 
depicted in FIG. 5 and described in this paragraph, numeral "200" refers to a plurality of outlet covers 
while "205" refers lo one of a such plurality. Thus, it is believed thai ihe drawings and Specification are 
correct in regard k> reference numerals ,fc 205" and "20(1". 

Also, in lines R and 9 of paragraph |0026| it is alleged that "72" should be "1 72". This has been 
amended per the Kxaminer'-S suggestion and this objection is believed to be overcome. 

Knrlher, in paragraph |0028| numeral "170" should be "200". Per the Examiner's suggestion, this 
correction has been made and the objection is believed lo be overcome. 
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Claim Rejections Under 35 U.S,C. S 112: 

Claims 1-18, 21, 23-32, 34-36, 40 unci 41 stand ajccicd under 35 U.S.O. § 1 12, first paragraph, as 
containing subject mailer which w;is nol described in the specification to reasonably convey to one skilled 
in the art thai the inventor hud possession of die claimed invention. Specifically, it is alleged thai claims I, 
24, 2K, 34 and 40 recite a body "immovable relative 10 said wall during operation" and that this is rmi 
described in the spec i fical ion. 

'I 'he standard for an adequate written description 10 support a particular claim turns on whether a 
person of ordinary skill in the art is able to recognize Thai what has been claimed has been invented by the 
applicant. Further, the written description i equipment can be satisfied by a drawing iflhe subject matter 
claimed would be understood to one skilled in lhc- art from die drawing and description. Moreover, j|ie 
drawings alone may satisfy this requirement. Seu- Vas : Cath Inc. v. Mahurkar. 19 U.S.P.Q.2d at 1 1 1 6-1 I 1 8 
(b'ed.Ctr. 1991). 

Ft is respectfully submitted thai it would he evident to one skilled in Lhe an that fluid (low 
system 10 is nol movable relative to a wall of a spa from FIGS. I and 2 which show such system being 
inserted through a hole in a wall of a spa, and being attached via nut 260 attached to threads 255 of side 
walls 250. Such depiction alone satisfies die requirement for an adequate written description to convey to 
one skilled in the art that the inventor had possesion of the invention at lhe time the applicalion was filed. 

Claim 24 stands rejected under 35 U.3.C. § 1 12, second paragraph, as being indefinile for failing 
to point out and distinctly claim lhe subject mailer of the invention. Specifically, it is allegedly unclear 
whether the ,fc wqier source" and "air source" are intended to be part of the claimed combination since a 
structure of the "hydrotherapy tub" is defined as bcin^ connected thereto in lines 3-5, but no positive 
structural antecedent basis therefore lias been defined. 

Claim 24 has been amended io recite an air source and a water source. Thus, the "water source 11 
and "air source" are speeitlcally recited in this claim and an antecedent basis therefore has been defined. 

CliliDl Rejections Under 35 Ll.S.C, § 1Q2: 

Claims 1-10, 16-18, 21, 23 and 28-32 have been rejected under 35 U.S.C. § 102(b) as being 
anticipated by Martin (U.S. Pateni Mo. 1,892,259). Specifically, this reference is alleged to disclose a fluid 
tlow system including a body having a first chamber with an inlet, a second chamber having an inlet, and a 
plurality nf perpendicular outlets. The "hydrolherapy-iub" is allegedly nol set forth as part of lhe claimed 
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combination, but merely as an intended use and the *25 { ) body is allegedly capable of performing the 
recited function of receiving water and air through a single opening in the tub. Further, the '259 body is 
allegedly capable of being "immovable relative io said wall during operation" Also, regarding claims 16- 
IX, 21 arid 28, each outlct/chamber/inler allegedly meets Ihe intended use of 'water * and "air" as those 
labels allegedly do nol define tiny particular structure. 

Amended claim 1 of the present application recites a fluid (low system for a hydrotherapy tub 
which includes a body and a plurality of outlets. The body is configured to be attached io a hydrotherapy 
tub having an npening through a surface of the tub such (hat the body covers the opening and the body is 
immovable and affixed to the surface during operation. The body further includes a first chamber and a 
second chamber. The body includes a water inlei eon figured io extend through the opening to transmit 
water Through (he opening to the first chamber. The body includes an air inlet configured to extend 
through Ihe opening io transmit air through ihe opening to ihc second chamber. The plurality of outlets is 
in lluid communication with the first chamber and the second chamber, and ihe outlets are configured to 
transmit water from the first chamber and air from the second chamber to an interior of the hydrotherapy 
tub. 

Martin discloses an apparatus for insertion into a haihlub which is placed on an interior surface of 
thelnh and receives lluid through rigid conduits which pass through an inrerior fluid containing portion of 
the balhlub. Specifically, referring to FIG. I I per the Office Action, a pump external to the tub removes 
water from a stand pipe and re-eirculates the water through the stand pipe to a manifold for injecting water 
and air to the interior of the tub. Ambient air is received into the manifold passively via a vertical pipe 
which extends above a water's surface of the rub. However, Martin does not disclose the apparatus 
disclosed therein being configured to be attached to a hydrotherapy tub having an opening through a wall 
of such tub. Further, there is no disclosure of a body having a water inlet configured to extend through an 
opening in a hydrotherapy tub to transmit warer through such an opening to a first chamber. Martin does 
not disclose a body having an air inlei configured to extend through an opening to transmit air through 
such opening to a second chamber. Moreover, there is no disclosure of a body including such a first and 
second chamber which is configured to be attached to a hydrotherapy tub such thai the body covers an 
opening thereof and is affixed relative to a wall of ihe hydroiherapy tub during operation. Instead, Martin 
discloses in FIG. 1 1 a device which rests on an interior surface of a tub, receives water via conduits which 
extend out of the tub over a side of the iub and receives air via a vertical pipe extending above a surface of 
Ihe wutcr contained in the tub. However, there j.s no disclosure in Martin of an opening in a tub which is 
covered by a body having a first chamber and a second chamber, nor water and air inlets of the body 
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extending through such jin opening to transmit waier and air through the opening to the first and second 
chambers, nor the body being immovable am) affixed to the surface of the tub duriilfi operation. 

Regarding the allegation in the Office Action lhai the Martin '259 device is capable of receiving 
water and uir Ihrough a single opening in a iuh. ihere is no disclosure in this reference of receiving water 
and air through an opening in the tub. Instead, the walcr and air conduits in Manin exlend through a water 
containing portion of a nib with Ihc wafer conduits extending above a side of the lub and the air conduit 
extending vertically rvbovc a water's surface 10 allow ambient uir to How therein. 

Further, it is not clear from (lie Oi "lice Aclion how the device in Martin could receive waier or air 
from q single opening. In particular, there is no allegation how ihe stand pipe would receive waier if it was 
located outside the water container portion of the tub, for example. Also, there is no indication of how the 
waier supplying conduit and water expelling conduit would extend through a same opening in the tub or 
even different openings therein, particularly since these pipes appear to be rigid and thus not easily 
manipulated, ll does not appear that such conduits are located rclulive to one another to allow them In 
extend through a single opening, and even if they were to exlend through such a single opening, there is no 
allegation or how ihc Iuh would he sealed lo prevent leakage through such opening. Moreover, the device 
in FICi. 1 1 includes a vertical pipe for receiving ambient air, and there is no allegation of how such vertical 
pipe would be configured to extend through a same opening as the receiving and expelling water conduits, 
nor how such realigned air conduit would access ambient air. Further, there is no allegation of how the 
water and air conduits in Martin 25\) could extend through such a single opening TO allow a body thereof 
to cover such opening. 

Thus, bceau.se I ho features (e.g., a body configured lo cover an opening in a lub, the body having 
water and air inlets which are extendable through an opening to mmsmil water and air through such 
opening to a water and an air chamber, and such body being immovable and affixed to a surface of a lub 
during operation) of claim 1 of the present application are not identically disclosed by Martin l 259, claim I 
cannot be anticipated thereby. The dependent claims are believed lo be allowable for the same reasons and 
for Ihcir own additional features. 

Claim 2fl recites, inter uUu, a body con (Inured to he mounted lo a hydrotherapy tub having an 
opening through a surface of die tub such that the body covers the opening and Ihc body is immovable and 
affixed lo the surface during operation. A waier and an air inlet arc configured to extend Ibroufih the 
opening and lo transmit water and air, respectively, through the opening. Further included is means for 
providing a plurality orjcls of water-air froth lo an interior of die tub from the body. As described above, 
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Martin does not disclose a body configured lo be mounted to a hydrotherapy tub such that the body is 
immovable and affixed Lo a surface of the rub during operation. Further, there is no disclosure in Marlin of 
a body having inlets which are exlendable through an opening in a surface of a tub to transmit water and 
air through such opening. Moreover, there is no disclosure m Martin of a body having a first and second 
chamber which is configured to be mounted 10 a hydrotherapy rub such that the body covers rhe opening. 
Therefore, because Lhe elements of claim 2R arc not identically disclosed by Marlin, it is respectfully 
submitted that this claim is allowable. The dependem claims are believed to be allowable for lhe same 
reasons and for their own additional features. 

ClHini Rejections Under 35 U.S.C. S 1 03: 

Claims 1-10, 16-18, 21 , 23-32, 34-36, 40 and 41 stand rejected as hemp, obvious over Mnnin k 259 
in view of Gardenier et al. (U.S. Palent No. 6, 1 S2,3f>3). More specifically, lhe Office Action alleges ihal 
Marlin '259 discloses all lhe features of lhe chums except for an opening which is allegedly disclosed in 
Gardenier. It is also alleged that it would be obvious to one ofordinary skill in the art to associate an 
opening with the tub disclosed in Martin k 259 lo facilitate installation thereof. 

A,s described above, il is respectfully submitted lhal Marlin '259 does not disclose all the features 
recited in claims I or 2H, except for an opening in a hydrotherapy tub. Tims, a comhinaiion of Mart in '259 
and Gardenier er al. could not make claim I or 28 obvious, because such a combination would run result in 
all of die leaiures reeiied in these claims. 

As noted above, the device in Marlin includes a water receiving conduit which flows to a stand 
pipe connected to a manifold and a water expelling conduit attached to the stand pipe which expels wuler 
over a top of the tub to return it to an external pump. An air conduit extends vertically from the manifold 
above a water's surface. There is no su^cMion* leaching, or motivation in Martin, which would cause one 
skilled in the arl in put a hole in the tub disclosed therein and attempt to 111 the iwo water conduits and the 
air conduit therethrough. In fact, Man in tenches away from creating such an opening because water in 
Martin is supplied by the water conduit extending outside lhe tub, and a purpose of Martin is lo use an 
existing tub or faucet for a bail i apparatus. Further, even K there wasu reason to create such an opening, 
ihe Office Action does not allege how such conduits would be aligned ami would extend through the 
opening. For example, Ihe air conduit is depieu*] as extending from the lop surface of the manifold above 
a water's surface, but it is unclear how the manifold and/or vertical pipe would be realigned to allow it lo 
extent) through an opening in the tub, nor how such a realigned conduit would access ambient air. Further, 
there is no allegation regarding how Lhe body could he affixed to a surface of the tub Such that the body 
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covers any opening lhercihrough, Moreover, there is no allegation in the Office Action of inlets which 
mighi extend through such nn opening. Instead, ihc Office Action merely alleges That one of ordinary skill 
in the art would associate an opening with ihe Martin nib lo facilitate installation. However, the Ollice 
Action does not allege a disclosure, leaching or suggestion in Martin which would cause one 10 put such 
hole in a tub, nor how sueh w device would function. 

l r urther, there are Three embodiments of ihe Martin device disclosed, hui. despite Ihe variation in 
the disclosed embodiments, none of these devices include an opening in ihe Tub to allow water and air to 
pass therethrough and which is covered by a device affixed lo the surface of such a tub. Instead, the 
rotidng of rigid water and air conduits away from Ihe tub's surface in the depicted embodiments teaches 
away from such an opening, t hus, there is no teaching. suggestion or motivation disclosed in Marl in k 259 
lo cause one lo combine Marl in "259 with Gardenier ei al. or to provide ihe tub disclosed in Martin with an 
opening as alleged in the Office Action. As noted, the Office Action alleges thai it would be obvious ro 
associate an opening wilh the tub in Martin '259 to facilitate installation thereof, but there is no leaching, 
Suggestion, or motivation in Martin '259 lo cause out: to look lo Gardenier or create such an opening and 
in fact there are three embodiments disclosed in this reference, none of which envision an opening in die 
tub disclosed therein. Instead, it is only wilh impermissible hindsight reasoning of applicants' invention 
that Martin '259 and Gnrdcnicr er al. have been combined in an attempt to support an obviousness 
rejection of the independent claims. Such hindsight reasoning is improper. 

Thus, because (here is no suggeslion or motivation alleged in the Office Action, or disclosed in 
Martin k 259, to combine Martin '259 with Gardenier, and such combination is done only with 
impermissible hindsight reasoning, die alleged combination cannot make the claims of die present 
application obvious. 

Claims 1 1-15 also stand rejected as being obvious over Martin '259, alone or in view of 
Gardenier, and in further view of Guiler (U.S. Paiem No. 3,345,982). As noted above, it is not proper to 
combine Gardenier el al. with Martin k 259. Further, these dependent claims rely on the § 102 application 
to base independent claim 1 and are believed lo be allowable for the same reasons as claim 1 described 
above and for their own additional features. 

Also, claims 16-18 and 32 stand rejected as being obvious Martin '259 or Martin '259 taken wilh 
Gardenier and further in view of Martin k 260. Claims 16-18 arc believed lobe allowable for the same 
reasons as base independent claim I described above, and for their own additional features. Claim 32 is 

15 


PAGE 16118 * RCVD AT 6/30/2004 3:06:41 PM [Eastern Daylight Time] * SVR:USPT0 EFXRF-1/2 * DNIS:8729306 * CSID:518 452 5579 * DURATION (mm«ss):0W2 


JUN.-30 , 04 (WED) 15 = 10 HESLIN ROTHENBERG TEL: 518 452 5579 


Docket No.: U42.026 
Serial Number 70/055,573 

believed lo be allowable for the same reason as amended claim 28 described above, and for its own 
addilional features. 
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CONCLUSION 

It is believed thitl [he application is in condition for allowance, and such action j& reaped fully 
requested. 

ffa telephone conference would be of assistance in advancing prosecmion of the subject 
application, Applicants undersigned attorney inviies ihe R\aminer lo telephone him at ihe number 
provided. 

Respectfully submitted, 

Dated: June 2004 


HESLVN ROTHENBtiRC FARLEY & MESIT1-P.C. 

5 Columbia Circle 
Albany, New York 12203 
Telephone: (518)452-5600 
Facsimile: (518)452-5579 


Vicior A. Cardona, Rsq, 
Attorney for Applicant 
Registration No. 44,580 
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